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Employee Non-Compete Agreement 

Employers, be aware that your employee non-compete agreement may be invalid!  Non-
compete provisions, in theory, should protect employers’ legitimate business interest and limit an em-
ployee’s ability to compete with his or her former employer.  However, employers often cannot en-
force non-compete provisions to their full extent, some may even be void all together. 

In the U.S., many states would enforce non-compete provisions as long as they are narrowly 
imposed in terms of duration, geography, and other factors, and reasonably necessary to protect the 
former employer’s trade secrets, confidential information, and goodwill.  Thus, employers must re-
view and compare the nature of employee’s old and new title, authority, and job description.  In these 
states, if the non-compete provisions are too broad, courts would often rewrite the language and en-
force the agreement to the extent the courts deem reasonable.  For example, Microsoft’s former Cor-
porate Vice President, Dr. Kai-Fu Lee, an expert in speech recognition, signed a non-compete agree-
ment with Microsoft, but a Circuit Court in the State Washington still allowed him to leave Microsoft 
and become the Founding President of Google China as long as he did not work on technical projects 
relating to speech recognition and computer searching technology on Google’s behalf. 

In certain states such as California, however, there are risks of voiding the entire employ-
ment contract with non-compete provisions, even if the provisions are reasonable and narrowly written.  
The California Supreme Court made it clear in its August 2008 decision, Edwards v. Arthur Andersen, 
that every citizen shall enjoy “the right to pursue any lawful employment and enterprise of their 
choice.”  Non-compete provisions or a contract with such provisions will be void if they do not fit 
into one of the following three exceptions detailed in Section 16600: the sale or dissolution of (1) cor-
porations; (2) partnerships; and (3) limited liability corporations.  

Often employers resort to the judicially-created trade secret exception to Section 16600 to 
enforce non-compete provisions, but the tactic itself is not bulletproof.  Although the California Su-
preme Court currently declined to address such exception, scholars generally agree that non-compete 
provisions can be enforced against activities only, and such activities must involve trade secrets that 
are already protected by other bodies of law, such as the Uniform Trade Secret Act, without any con-
tractual covenants.  Examples of such activities include misuse of trade secrets or breach of fiduciary 
duty.  As a result, employers should, at the minimum, focus on updating their trade secret compliance 
programs and policies so as to insure that their technologies, customer base, and other proprietary in-
formation maintain their trade secret status.  Please further note that California’s Edward decision 
may impact non-competition agreements entered into outside of California in cases where a former 
employee later accepts employment in California.   

In conclusion, because enforceability of non-compete provisions is very fact-oriented and 
on a case-by-case basis, employers should carefully review all their existing and future agreements 
that may contain non-compete provisions to avoid executing an unenforceable contract and wasting 
time and resources to defend an avoidable lawsuit. 

 


